Maghnetic Places Grant

Instrument of agreement

BETWEEN

Penrith City Council (Council)

(ABN 43 794 422 563)

AND

[Insert grant recipient] (Recipient)

Project:
[Insert details].
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Date:

Parties

Between: Penrith City Council (ABN 43 794 422 563) (Council)

of 601 High Street Penrith NSW 2750

And: [Insert details] (Recipient)

of [Insert details]

Recitals

A.

1.1.

1.2.

Council is responsible for the provision of the Magnetic Places Program in the local
government area of Penrith. As part of that responsibility, Council funds creative arts
projects that magnify resident stories, provide opportunity for creative expression and
activate locations across key neighbourhoods.

You applied to Council for a grant under the Magnetic Places Program.

The Council wishes to engage you to deliver the project as described in your application

Agreement

Structure

This Agreement includes the following parts:
e Part A — Agreement Details
e Part B - Terms and Conditions

e Part C — Your application
Agreement terms
In consideration of the Fee set out in the Agreement Details (Part A), you agree to

perform the works and services as outlined in your application (Part C), in accordance
with the Terms and Conditions (Part B).
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2. Execution

SIGNED for and on behalf of
Penrith City Council by its duly
authorised representative:

Signature

Name

Position

Date

SIGNED for and on behalf of
[recipient name] by its duly
authorised representative:

Signature

Name

Position

Date
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Part A — Agreement Details

ltem Matter Details
1 Recipient contact [Insert]
2 Council contact [Insert]
3 Fee [Insert]
4 Terms and Conditions As described in Part B.
5 Guidelines Magnetic Places Guidelines available at:
https://www.penrithcity.nsw.gov.au/community-
“lf\vmr\l/r\r\mmn |r\i+\1/mrmr\+(\/mmmhr\+ir\ AlAn~~e
6 Works and Services to be As described in Part C.
performed
7 Expected Completion Date [Insert]
8 Acquittal report requirements | [Acquittal report may include all the following:
Photographic evidence of the workshops
Photographic evidence of the public
outcome/celebration
Artwork title and list of porticiponts/co—outhors
Plan for the artwork - who is the Artwork
Custodian, where will it be kept - who can we
contact in future.]
To be submitted to Council within 4 weeks after
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Part B - Terms and Conditions

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions
In this document the following definitions apply:

Acquittal Report: means a report to be provided by You
following completion of the Works and Services.

Agreement: means this agreement and includes the Agreement
Details, the Agreement Terms and Conditions and Your
Application, as amended from time to time in accordance with
this Agreement.

Agreement Details: means those details set out under Part A of
this Agreement.

Child-Related Work: has the meaning it has in the Child
Protection (Working with Children) Act 2012.

Engage Ethically With The Community: means obtaining
informed consent, respecting confidentiality, providing fair
recognition and adhering to cultural protocols, including those
in relation to Indigenous Cultural and Intellectual Property (ICIP)
produced by the Australia Council for the Arts available at
www.australiacouncil.gov.au, and made available by Creative
Australia at https://creative.gov.au/investment-and-
development/protocols-and-resources/protocols-for-using-

first-nations-cultural-and-intellectual-property-in-the-arts/.

Fee: means the amount shown in item 3 of the Agreement
Details.

Guidelines: means the document referred to in item 5 of the
Agreement Details.

Intellectual Property Rights: in this Agreement means the legal
rights that artists have over their creations including, but not
limited to copyright and moral rights.

Moral Rights: means the rights of the artist to be attributed with
their works, not to have their works falsely attributed, and for
their works not to be subject to derogatory treatment, as
described in the Copyright Act 1968 (Cth).

Terms and Conditions means those terms and conditions
described in item 4 of the Agreement Details.

Working with Children Check Clearance has the meaning it has
in the Child Protection (Working with Children) Act 2012.

Works and Services: means those works, goods and services that
are described in item 5 of the Agreement Details.

You: means the Recipient as described in the Parties of the
Agreement.

Your Application: means the document at Part C of this
Agreement.
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1.2 Interpretation

Words importing persons include companies, corporations,
institutions, organisations and public bodies.

Headings and any marginal notes have been inserted for
guidance only and shall not be deemed to form any part of the
context.

2. SCOPE OR WORKS AND SERVICES

2.1 You are engaged by Council for the Works and
Services.

2.2 All work must be complete, and be completed within

the nominated time in item 7 of the Agreement Details
and in accordance with the Terms and Conditions and
the Guidelines.

2.3 The standard of service to be provided by You is that
you Engage Ethically With The Community and use
reasonable skill and diligence of a person with
expertise and experience in the relevant area or
industry, in accordance with the Council’s Code of
Conduct, and the practice of Your profession.

3. FEE

3.1 The Fee includes all costs, taxes and expenses
(including GST) that You incur in performing the Works
and Services and in undertaking Your other obligations
and risks under this Agreement.

3.2 Payments will be made within 28 days of Your
submission of a valid tax invoice.

33 The Fee must be expended by You only for the Works
and Services in accordance with this Agreement.

3.4 Any amount of the Fee that is not expended in

accordance with this Agreement, or remains
unexpended at the completion of the Works and
Services is payable by You to Council.

3.5 You must ensure that the Fee is held in an account in
Your name and which You solely control.

4. REPORTING

4.1 As soon as practicable after ceasing performance of
the Works and Services, You must lodge with Council
an Acquittal Report which must include, but is not
limited to, information accounting for expenditure of
the Fee.

4.2 The Acquittal Report must contain information
described in item 8 of the Agreement Details.

5. EMPLOYEES

5.1 Notwithstanding any conditions of this Agreement,
You shall on all invoices submitted to the Council
certify that You have complied with all Industrial Laws
of the State and Commonwealth and that all
employees of You have been paid in accordance with
all awards, agreements, or enterprise agreements, and
that no sum is payable in respect of salaries or benefits
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5.2

6.2

6.3

6.4

7.2

to its employees. The Council shall not be liable to You
on any invoice or for any work until such time as You
has provided the above certification.

You shall observe and comply with the requirements
of all relevant and current sections of the Work Health
and Safety Act 2011 (NSW), Regulation, codes of
practice and Australian Standards. You shall comply, at
Your cost, with reasonable directions relating to work
health and safety matters.

INSURANCE AND INDEMNITY

You must take out or maintain the public liability
insurance prior to entering this Agreement in a sum
not less than twenty million dollars ($20,000,000). You
shall seek Council’s approval to any changes in that
policy. The policy shall note Council’s interest. Such
insurance must be maintained throughout the term of
this Agreement.

Before commencing work under this Agreement, You
shall ensure that a suitable insurance policy is taken
out giving cover to You, Your employees and agents
against any liability, loss, damage, claim, costs and
expenses arising at common law or under any statute
as a result of personal injury to or death of any person
employed by You or Your agents in or about the work.
You release Council from all actions, claims, damages,
costs and expenses in respect of any loss, damage,
accident or injury (including death) to property or
persons or for loss of income in connection with the
performance of the Works and Services.

You indemnify Council from and against all actions,
claims, costs, losses, expenses and damages (including
the costs of defending or settling any action or claim)
in respect of any personal injury (including death) or
illness to any person or loss of, loss of use of, or
damage to, any property arising out of or by reason of
anything done or omitted by You, Your officers, staff,
employees, or agents arising out of or in connection
with the performance of the Works and Services.

COMPLIANCE WITH STATUTORY REQUIREMENTS
You shall at all times comply with all laws and
regulations or any other lawful conditions both of the
State and the Commonwealth whilst undertaking the
Works and Services.

Where the Works and Services include Child-Related
Work, You must provide to Council a copy of a Working
with Children Check Clearance for any person
associated with the Works and Services.

INTELLECTUAL PROPERTY

You warrant that the any work produced in the
performance of this Agreement:

i. IsYour original work;

ii. does not to the best of Your knowledge infringe
the copyright, IP Rights or Moral Rights of any third
party; and

iii. are unique works of You developed exclusively
under this Agreement.
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8.2

8.3

8.4

8.5

8.6

10.
10.1

10.2

11.

11.1

11.2

11.3

114

11.5

11.6

11.7

11.8

You grant to Council an unrestricted, non-exclusive,
irrevocable and transferrable (in whole or in part)
royalty free licence, and right to sub-licence, to use any
work that You create or are required to provide under
this Agreement.

You will prominently acknowledge and attribute
sources with the Works and Services.

The parties agree that you retain the copyright in your
original work under this Agreement.

This Clause will survive termination (for whatever
reason) of this Agreement.

You must only utilise the inputs into your creative
process for the purpose for which they were provided.

TERMINATION
Council may terminate this Agreement any time with
written notice to You.

ACCESS TO INFORMATION

You must, within 7 days of receiving a written request
by the Council, provide Council with immediate access
to the following information contained in records held
by You:

i information that relates directly to the
performance of the services provided to Council by
You pursuant to the Agreement;

ii. information collected by You from members
of the public to whom it provides, or offers to provide,
the services pursuant to the Agreement; and

iii. information received by You from Council to
enable it to provide the services pursuant to the
Agreement.

You will provide copies of any of the information, as
requested by Council, at your own expense.

MISCELLANEOUS

The Agreement shall be the whole agreement
between the Parties.

This Agreement may be executed in counterparts. All
counterparts, when taken together, will constitute the
one agreement.

A notice given under this Agreement must be in writing
and addressed to the party using the details in the
Agreement Details.

Any changes to this Agreement must be evidenced in
writing and signed by both parties.

The rights and obligations of the Parties do not merge
on completion.

This Agreement shall be governed by and construed
with reference to the laws for the time being in force
in the State of New South Wales.

If any provision of this Agreement is prohibited, void,
voidable, illegal or unenforceable, then that part is
severed from this Agreement, but the remainder of the
agreement will retain its full force and effect.

No failure or delay by a party to enforce any part of this
Agreement will operate as a waiver of the other party’s
breach. Any waiver by a party of a breach of this
Agreement will not be construed as a waiver of any
further breach of the same or any other provision.
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Part C — Your Application
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